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Email to landlord was sufficient written notice 
of nonrenewal
Despite commercial lease provision barring electronic notice  ■ Eric T. Berkman

The Appeals Court has ruled 
that an email from a tenant 

to its landlord constituted effec-
tive notice to invoke a non-re-
newal option that would prevent 
an automatic five-year exten-
sion of the commercial lease.

The automatic extension pro-
vision in the lease stated that 
any notice from the lessee to 
the lessor must be in writing 
and either served by constable, 
sent by certified or registered 
mail, or delivered by recognized 
courier service.

The notice provision also 
stated that “no oral, facsimi-
le or electronic notice” would 
have any force.

Plaintiff Sourcing Unlimit-
ed, doing business as “Jump-
source,” emailed the landlord, 
defendant Cummings Proper-
ties, to announce it was shut-
ting down operations at the 
Beverly office space it had been 
renting and would not be re-
newing the lease.

Cummings argued that Jump-
source’s failure to strictly com-
ply with the notice provision — 
despite Cummings’ reminders 
of the requirements in response 

to the emails — meant that its 
notice was insufficient as a 
matter of law.

But the Appeals Court disagreed.
“[T]he gravamen of the op-

tion provision in the lease … is 
to require the party exercising 
the option to timely inform the 
other party, in writing, that it is 
not renewing the lease,” Judge 
Eric Neyman wrote, emphasiz-
ing that Jumpsource’s emails 
served that purpose. “Indeed, 
despite Cummings’s argument 
that settled law and public pol-
icy demand, to ensure commer-
cial certainty, that parties to a 
contract be strictly held to the 
language they chose, Cummings 
provides no persuasive argu-

ment that Jumpsource’s multi-
ple communications within the 
opt-out period created any un-
certainty for Cummings.”

The 18-page decision is Sourc-
ing Unlimited, Inc. v. Cummings 
Properties, LLC, Lawyers Week-
ly No. 11-056-23.

SUBSTANCE OVER FORM

Jumpsource’s attorney, Or-
estes G. Brown of Danvers, 
called the ruling a triumph of 
substance over form.

Commercial parties in partic-
ular should be free to contract 
however they choose, but a rea-
sonable standard must be ap-
plied to the resolution of con-
flicts, Brown said.

All the cases cited in this decision used 

materiality and significance standards 

to analyze difficult cases that came 

before the court, instead of blindly 

enforcing real estate doctrine that option 

agreements are to be strictly construed

—VINCENT J. PISEGNA”Pisegna

“



“The courts already made 
clear in past cases that where 
notice was admittedly received 
by the landlord and receipt 
wasn’t in dispute, that they 
weren’t going to allow par-
ties to argue over the form,” he 
said. “This was fundamentally a 
non-material violation.”

Cummings said through a 
spokesperson that the deci-
sion disregarded the express 
agreement of specific parties 
and overlooked that Cummings 
twice expressly informed the 
tenant what was required to 
provide binding notice.

“By allowing the tenant to ex-
ercise an option by a prohibited 
method, the court has under-
mined commercial certainty 
and the settled expectations of 
business parties by selective-
ly rewriting settled contract 
terms,” the company continued.

But Vincent J. Pisegna of Bos-
ton, who handles commercial 
lease disputes, said the case 
illustrates the reluctance of 
courts to enforce a “gotcha” re-
sult where someone relies on a 
technicality to enforce a result 
that is neither fair nor within 
the intention of both parties.

Pisegna said the case fur-
ther illustrates how real es-
tate jurisprudence is getting 
away from some of the old-line 
strict principles and approach-
ing a lease as a transactional 
document to be enforced con-
sistently with Massachusetts 
contract doctrines.

“All the cases cited in this de-
cision used materiality and sig-
nificance standards to analyze 
difficult cases that came before 
the court, instead of blindly en-
forcing real estate doctrine that 
option agreements are to be 
strictly construed,” he said.

Boston attorney Steven M. 
Veenema said the ultimate mes-
sage from the case is the same 
as what the Appeals Court ar-
ticulated in its 1974 Gerson Re-
alty Inc. v. Casaly decision: that 
actual notice is good notice.

“As a landlord, you can’t bury 
your head in the sand to what 
you in fact know is the tenant’s 
intent, and then spring that on 
them after the notice period 
has expired to say, ‘Gotcha! The 
lease is extended,’” he said.

Daniel J. Dwyer of Boston, 
together with Veenema, won 
a Superior Court bench trial 
against Cummings on behalf of 
a different tenant in a similar 
case several years ago. Dwyer 
suspects based on this decision 
that the Appeals Court has “had 
it” with Cummings’ treatment 
of tenants.

“It knows that the automatic 
extension cases it sees repre-
sent just a fraction of the times 
that, according to the trial judge 
in this case [as quoted by the 
Appeals Court in the decision], 
Cummings ‘covers its ears like 
a child unwilling to listen to a 
piece of unwelcome informa-
tion’ in order to deliver a dev-
astating financial shock to one 

of its tenants,” said Dwyer, who 
has another trial against Cum-
mings coming up in August.

NOTICE BY EMAIL

In mid-April 2010, Jump-
source executed a commercial 
lease with Cummings for office 
space in Beverly.

The parties extended the lease 
by agreement through Nov. 30, 
2016.

Section 30 of the lease con-
tained a provision stating that 
it would be extended automat-
ically for successive five-year 
periods unless either party 
served timely written notice 
to the other of its option not to 
extend.

Such notice had to be given 
at least six months but no more 
than 12 months before the cur-
rent lease expired.

Section 21 of the lease stat-
ed that any notice from Jump-
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source to Cummings had to be 
in writing and would be deemed 
duly served only with service by 
constable, delivered by certified 
or registered mail, or delivered 
by recognized courier service. It 
also expressly stated that oral, 
fax or electronic notice would 
have no effect.

On Jan. 12, 2016, Jumpsource’s 
vice president of sales emailed 
Cummings’ account manager 
that it was closing its Bever-
ly office at the end of its lease 
term and was relocating its em-
ployees to Florida.

In an emailed response, the 
account manager advised 
Jumpsource to consult the lease 
for more information, “as many 
of our leases contain exten-
sion, renewal, and/or cancella-
tion options,” adding that such 
provisions “may alter the lease 
end date or otherwise result in 
the lease not terminating on the 
date referenced above.”

On April 21, 2016, Cummings 
sent Jumpsource a letter in-
forming the tenant it was in 
default of the lease because it 
did not have adequate insur-
ance on file.

Jumpsource emailed back say-
ing the lease was to expire in No-
vember 2016 and asked how it 
should proceed if it only needed 
office insurance for another six 
months, adding: “As you know, 
we will not be renewing our 
Cummings Center lease.”

Cummings responded by cit-
ing the notice provision in the 
lease and stating that it was un-
able to accept emailed non-re-
newal notices and reiterated 
that notice had to be sent via 
certified mail or recognized 
overnight courier.

That August, Jumpsource 
emailed to inquire about the 
move-out process, reiterat-
ing that it was not renewing its 
lease.

Cummings emailed in re-
sponse that it never received 
timely written notice as re-
quired by the notice provision 
and thus the lease was auto-
matically extended through 
Nov. 30, 2021.

Regardless, Jumpsource va-
cated the premises on Nov. 30, 
2016, and two months later filed 
suit in Superior Court seeking 
a declaratory judgment that 
it had provided sufficient and 
proper notice of its option not 
to renew the lease and alleging 
Chapter 93A violations.

Judge Janice W. Howe ruled 
that Jumpsource’s email com-
munications constituted effec-
tive and timely notice to opt out 
of the automatic extension.

Cummings appealed.

IMMATERIAL 
NONCOMPLIANCE

The Appeals Court conceded 
that conditions for exercise of 
an option require stricter adher-

ence than in a bilateral contract 
and thus the court typically does 
not look to claims of materiality 
regarding their enforcement.

Still, Neyman said, prior case 
law “has distinguished mate-
rial flaws in the exercise of an 
option from ‘immaterial,’ or 
‘inconsequential,’ deviations, 
particularly those involving the 
method of delivery of notice 
where neither the timeliness 
nor fact of delivery of notice 
were disputed” — conditions 
present here.

Meanwhile, the court dis-
agreed with Cummings’ as-
sertion that the case could be 
distinguished from prior ones 
because the notice provision 
expressly prohibited electronic 
notice.

“Our cases have held non-
conforming notice to be ef-
fective even where the notice 
provision’s language provided 
exclusive methods of deliv-
ery,” Neyman wrote. “In these 
circumstances, where Jump-
source provided actual writ-
ten notice of its decision not 
to extend the lease within the 
time prescribed by the lease, 
the nonrenewal option was not 
exclusive to Jumpsource, and 
there is no dispute that Cum-
mings received and acknowl-
edged the e-mail notice, the 
distinction proffered by Cum-
mings does not alter the analy-
sis or the result we reach.”
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